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Thank you for your letter on behalf of Mr. Gerald W. Freehling, regarding
i.npleitentation of the prograrrming access provisions of the cable Television
Consum=r Protection and Coopetition Act of 1992 (1992 cable Act) •

section 19 of the 1992 cable Act adds new section 628 to the Cormumications
Act of 1934, as am:mded, to prohibit unfair or discriminatory practices in
the sale of video prograrrming. The expressed intent of this provision is to
foster the developrent of coopetition to cable systems by increasing other
ItU.l1tichannel video progranming distributors' access to prograrrming. In our
First Report. and Order in M-1 Docket No. 92-265, adopted April 1, 1993, and
released April 30, 1993, the Cornnission adopted irrpleroonting regulations for
section 19. In so doing, the Cornnission ~deavored to follow the plain
language of the statute, as infomed by the legislative history, and to
effectuate its reading of Congressional intent based on its own judgercent and
expertise, in light of all comrents received.

In particular, the Ccmni.ssion concludes in the First Report and Order that
price discrimination will be deerred to occur if the difference in the prices
charged to corrpeting distributors is not explained by the factors set forth
in the statute, which generally involve (1) cost differences at the wholesale
level in providing a program service to different distributors; (2) volurre
differences; (3) differences in creditworthiness, financial stability and
character; and (4) differences in the way the prograrrming service is offered.
The Cornnission concluded that these factors will permit sufficient latitude
for legitimate and justifiable pricing practices corrmon to a dynamic and
corrpetitive marketplace. While any differential in the price paid by one
distributor as corrpared with that paid by its corrpetitor may fonn the basis
for a conplaint, we will irrpose a higher burden on prograrcrrers where the
price difference at issue exceeds either five percent or five cents per
subscriber, whichever is greater.

The First Report and Order also concludes that conplainants alleging
violations of specific prohibitions of section 628 regarding discrimination,
exclusive contracts or undue influence will not be required to make a
threshold showing of harm. The First RePOrt and Order states the
Ccmnission's belief that Congress has already detennined that such violations
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result in hann. The Comnission also concludes, however, that the plain
language of the statute requires corrplaints filed pursuant to the general
prohibitions of section 628 (b) regarding unspecified unfair practices must
demonstrate that an alleged violation had the purpose or effect of hindering
significantly or preventing the corrplainant from providing progranming to
subscribers or consurrers.

In addition, the First RePOrt and Order adopts a streamlined corrplaint
process. The Comnission' s rules will encourage prograrrrrers to provide
relevant information to distributors before a carplaint is filed with the
carrni.ssion. In the event that a programner declines to provide such
information, it will be sufficient for a distributor to sutmit a sworn
conplaint alleging, based upon information and belief, that an inpennissible
price differential exists. With respect to carplaints alleging price
discrimination, the burden will be placed on the progranmer to refute the
charge by presenting evidence of the actual price differential and its
justifications for that differential. The corrplaining distributor will then
have an opportunity to reply.

With respect to exclusive contracts, the First Beport and Order detenni.nes
that exclusive arrangerrents between vertically integrated programners and
cable operators in areas not served by a cable operator are illegal and may
not be justified under any circumstances. The First Report and Qrder also
holds that exclusive contracts in areas served by cable (except those
entered into prior to June 1, 1990) may not be enforced unless the Corcmission
first detennines that the contract serves the public interest. These
detenninations will be made on a case-by-case basis, following the five
public interest factors set out in the statute.

For your reference, I have enclosed a copy of the press release, which
includes a detailed surrmary of the Corrmission's action in this proceeding.
Thank you for your interest in this matter.

Sincerely,

Roy J. Stewart
Chief, Mass Media Bureau .

Enclosure
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Ms. Linda Townsend Solheim
Office of Legislative Affairs
Federal Communications Commission
1919 M Street, NW
washington, D.C. 20554

Dear Ms. Solheim:

I recently received the enclosed inquiry from one
of my constituents. Please review the matter
thoroughly, in accordance with established policies
and procedures, and provide me with a full report.

I look forward to hearing from you in the very
near future.

Sincerely,

Sam Nunn

Enclosure
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PLEASE REPLY TO:
75 Spring Street, s.w.
Suite 1700
Atlanta, Ga. 30303
Attn: Laura Johnson
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The Honorable Sam Nunn
United States Senator
303 Dirksen Senate Office Building
Washington, DC 20515

Dear Senator Nunn:

I am writing you to express my concern about the Federal Communications
Commission's Notice of Proposed Rule Making (NPRM) that was released on December
24, 1992, specifically as it pertains to the Section 19, programming access provisions, of
the recently-passed cable bill.

I am General Manager of Mitchell Electric Membership Corporation, a
consumer-owned, not-for-profit rural utility that provides electric service to 20,000 rural
consumers in 14 Southwest Georgia counties. In Southwest Georgia, most of our
consumers have no cable service. The only way our consumers can receive television is
by using a home satellite dish. Until now, these home satellite dish owners have been
paying discriminatorily high rates for programming they receive through their dish. The
cost of this programming is on the average 5-times more than what cable operators now
pay. This difference in price is unjustifiable.

Our EMC, along with hundreds of utilities like us throughout the United States
have worked long and hard to secure the inclusion of the cable bill's Section 19,
programming access, in order to protect our consumers from the cable industry's price
gouging. When the bill passed, we were pleased and hoped this would finally end the
pricing discrimination.

This is why we are concerned by the tone of the FCC's Notice of Proposed Rule
Making on the subject. The FCC appears to have misunderstood the intentions of
Congress regarding the cable bill. The duty you charged the FCC with was simple: to
issue rules that will encourage competition in the video market place by bringing an end to
the already-existing monopolistic pricing practices of many cable-owned programmers.

Despite this clear mandate, the FCC issued an Notice of Proposed Rule Making
that doesn't even admit that price discrimination exists. By writing this letter, I hope to
impress upon you the reality of this price discrimination. For our consumers it is a
dollar-and-cents issue, and is completely unnecessary. It costs cable-owned programmers



and satellite carriers no more to serve the rural home dish market than the urban cable
market.

I urge you to review the Notice of Proposed Rule Making issued by the FCC on
December 24th and help us ensure the rural residents of Georgia are protected against
price discrimination by lending your voice to our objection to this Notice of Proposed
Rule Making. I hope you will encourage the FCC to completely fulfill their duty to you
and the citizens of the nation by issuing regulations which will encourage competition in
the video market place and bring an end to the unjustifiable discrimination against the
non-cabled video market place by cable-owned programmers.

On behalf of the thousands of rural home satellite dish owners in rural Georgia, I
thank you for your support.

~
inCeelY'

'44./t?'iJM/c-
i/ Gerald W. Freehling 1

General Manager
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